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A Supreme Court of the District of Columbia 

Eric Lyders, plaintiff, 
vs. 

Hubert AVork, as Secretary of the Interior, In equity. No. 48087 
and AVilliam Spry, as Commissioner of the 
General Land Office, defendants. 

' c 

United States of America, 

District of Columbi a, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of AVashinjrton, in said District, at the times 
hereinafter mentioned, the following paj)ers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bin of complaint for injunction 

Filed March 15, 1928 

In the Supreme Court of the District of Columbia 

Holding an Equity Court 

Eric Lyders, plaintiff, 
vs. 

Hubert AVork, as Sec retary of the iNTinuoR, [in equity, No. 48087 
and AA^illiam Spry, as Commissioner of the 
General Land Office, defendants. 


To the Supreme Co-urt ofx the District of Columbia^ holding an 
Equitg Court: 

The bill of complaint of Eric Lyders, jilaintiff herein, respectfully 
■states as follows: 

I. That he is a citizen of the United States and a resident of the 


city of San Francisco, in the State of California, and brings this 
suit in his own rifrht. 

II. The defendant, Hubert AA'ork. is the Secretary of the Depart¬ 
ment of the Interior of the United Stales, and as such has charire 


of the administration of the laws of the United States relating to 
the public lands; and the defendant. AAhlliain Spry, is the Commis¬ 
sioner of the General Land Office of the United States, the latter 
being one of the branches of said Department of the Interior, hav¬ 
ing immediate charge of the matter of the administration of 
2 the public lands of the United States, said Commissioner act¬ 
ing therein under the direction, supervision and approval 
of the Secretary of the Interior; and that each sahl defendant is 
sued in his official capacity as such Secretary of the Interior and 
Commissioner of the General Land Office, respectively, as herein¬ 
after set forth. 


III. That 1)}' act of April 5, 1872 (17 Statutes at Large, page 649) 
for the relief of Thomas B. A^alentine, assignee of Juan Miranda, 
it was provided in substance that the claim of the said Thomas B. 
Valentine to certain lands situate within the State of California 
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to refuse and decline to <rive force and etfect to the plaintiff’s rights to 
the aforesaid Whaler Island bv virtue of his selection thereof as here- 
inalwve set forth: that the defendants have refused and declined, and 
still refuse and decline to deterniine plaintiff’s rijrhts in and to the 
said Whaler Island, and are threateninjr to issue patent for the 
said Whaler Island, and unless enjoined by this Honorable Court 
from so doinjr, will doubtless issue patent for said Whaler Island to 
the County of Del Norte, California, in violation of plaintiff’s rights 
as assi^mee of the said Thomas Ib Valentine, and by virtue of his 
selection of said island hereinabove s('t forth. 


IX. And plaintiff sjiys that he has now completely exhausted his 
rights of appeal, review, and rehearing; in said Department of the 
Interior, and in said (Jeneral Land Office, in respect of his claim to 
the aforesaid Whaler Island, and that no further op])ortunity for 
hearin<r or review of the (piestion aforesaid, or for the further asser¬ 
tion therein of his claim to said tract of land, is afforded bv the rejrula- 
tions and rules of practice of said department, or by any law or act of 
Congress in such case' made anti provided; and that his only remain¬ 
ing remedy is by appropriate aj)peal to the courts for relief from the 
rulin^rs aforesaid, and which rulinjrs, as j)laintiff is advised bv counsel, 
and accordingly so avers, are erroneous in matter of law. 

7 X. And j)laintilf says that by his selection aforesaid he has 

done everythinjr necessary and ju*oper under the rules and 
re^rulations of the Department of the Interior to vest in him the 


equitable title to the aforesaid Whaler Island, and he is advised by 
counsel that he is entitled to ])erfect his said selection and receive a 
patent for the said Whaler Island, the aforesaid act of Con^rress of 


March 4, 1927, to the contrary notwithstandin<r; and plaintiff says 
that if the certain action hereinabove set forth Ik' permitted to stand, 
he will suffer irreparable loss, damage, and injury, for which he has 


no adequate remedy at law, and is otherwise remediless except in 
equity. 

Wherefore, the premises considered, plaintiff prays: 

1. That the process of this court issue directed to the defendant, 
Hubert Work, Secretarv of the Interior, and William Spry, Commis¬ 
sioner of the (leneral l^and Office, retpiirin^ them and each of them 


to appear and make answer unto the fore<roin^ bill of complaint. 

2. That, upon the filing of this bill, or at such short day thereafter 
as shall be fixed by the court, a preliminary order may issue herein 
restraining? and enjoining, pendente lite^ the defendants, their suc¬ 
cessors in office, and each, every, and all persons claiming to act 


under their, or either of their, authority or control, from enforcing 
any or either of the certain rulings, holdings, and decisions mentioned 
and complained of in the foregoing bill of complaint, or from cancel¬ 
ing or rejecting the selection so heretofore made by plaintiff of 
AVhaler Island: and also enjoining and ivstraining the defendants. 


pendente lite^ from issuing patent to the said Whaler Island to the 
county of Del Norte, California, or to anvone other than the plaintiff; 

and that all necessary orders and rules to show cause may be 
8 issued as shall be consonant with equity. 

3. That, upon final hearing, said restraining order and in¬ 
junction may be made perpetual, and that mandatory injunction may 
issue against said defendant, commanding and requiring that eacn 
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of the certain rulings, holdings, and decisions be vacated and set 
aside, and that the rights of the plaintiff by virtue of his selection of 
Whaler Island be recognized, respected, and given their full legal 
force and effect, excluding from any and all consideration in connec¬ 
tion with plaintiff’s selection of the said AVhaler Island the Execu¬ 
tive orders of January 28, 1927, and February 12, 1927, and the act 
of Congress of March 4, 1927, referred to in the foregoing bill of 
complaint; and that the defendants and each of them may be en¬ 
joined from issuing and delivering patent to the said Whaler Island 
to Del Norte County, or to any person other than the plaintiff herein. 

4. And that plaintiff may have all such other and further relief as 
to the court may seem proper, as the nature of his case may demand 
and re(|uire, and as may be agreeable to equity. 

Eric Lyders, Plaintijf. 

Justin Morrill Chamberlin, 

Peelle, Ogilby & Lesii, 

C. F. R. Ogilby, 

Attorneys for Plaintiff. 

State of California, 

City and County of San Francisco: 

9 Eric Lyders, being first duly sworn, on oath, deposes and 
says that he has read the foregoing bill of complaint by him 

subscribed, and that he knows the contents thereof; that the matters 
and things therein stated upon his personal knowledge are true, and 
those therein stated upon information and belief, he believes to be 
true. 

hhuc Lyders. 

Subscribed and sworn to before me this r)th day of March, 1928. 
[seal.] Henrietta Harpfji, Notary Public, 

10 Exhibit “A” 

United States Department of the Interior, 

General Land Office, 

W cui king ton., May 17., 1927. 


Sacramento 017260 “ K ” JWB: 

Scrip application held for rejection. Crescent City Harbor 
Commission to be advised. 

Register, 

Sacramento., California. 

Sir: January 6, 1927, Eric Lyders, 200 Bush Street, San Fran¬ 
cisco, California, filed application for a tract of iinsurveyed land^ 
known as Whaler Island, situated about one mile E. 15° S., from 
Crescent City Lighthouse; described by metes and bounds and as 
being approximately in Sec. 33, T. 16 N., R. 1 W., H. M., containing 
2.7 acres. 

The application was accompanied by a photostat copy of certifi¬ 
cate E^86, dated March 28, 1874, for 40 acres, issued to Thomas B. 
Valentine under the provisions of the act of April 5, 1872 (17 Stat. 
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649). The certificate is stamped *4ocated and patented,’’ and across 
the face appears an endorsement reading: “Located on Lot 8, Sec. 
3, Tp. 37 N., R. 57 W., 4th P. M., Minnesota, containing 36.50 acres, 
by William S. Dou^rlas, assi<.rnee, patented November 27, 1908, patent 
No. 31406.” The copy is certified under date of December 6, 1926, 
as evidence of a further right of location under the decision in the 
case of F. W. McReynolds (31 L. D. 259). 

The application was sworn to and contained allegations that the 
land is not mineral in character; that no portion is claimed for 
mining purpo.ses under the local customs or rules of miners; “that 
the land is not occupied or improved by any Indian and is unoccupied 
and unappropriated by any person claiming the same other than 
myself.” 

11 The application was not accompanied by the filing fee of $1, 
but this was subsecjuently paid and applied January 27, 1927, 

receipt 2905172. 

Proof of publication of notice has l)een received showing that the 
form of notice given in 36 L. D., 346, was changed by the register so 
that instead of designating a day certain and named in the notice, 
the notice was that affidavits of protest should be filed “on or before 
30 days from the date of the first publication of this notice.” The 
date of first publication as given in the newspaper was January 11; 
as posted on the land, January 9; and as posted in the district land 
office, Januarv 6. The form prescribed leaves blanks for the register 
to insert in tlie notice a date that is certain, which “should be not 
later than 30 days after the beginning of publication and posting.” 

By Executive Order No. 4573, dateil January 28, 1927, that unsur- 
veved land known as Whaler Island was withdrawn from settlement, 
safe, location, entry, or other forms of api)ropriation, subject to any 
valid existing rights in and to the same pending classification and in 
aid of legislation. 

By Executive Order No. 4582, dated February 12, 1927, Whaler 
Island was witlulrawn under authority contained in the act approved 
June 25, 1910 (36 Stat. 847), as amended bv the act of August 24, 
1912 (37 Stat. 497), in aid of legislation and in connection with the 
improvement of the harbor at Crescent City, California. 

Prior thereto bills had l)een introduced in Congress to authorize 
the Secretary of the Interior to issue patent for Whaler Island to the 
county of Del Norte, California, for the puriM)se of a public wharf, 
and an act of Congress was approved March 4, 1927 (Private 530), 
for that purpose. 

February 8, 1927, J. J. McNamara, as chairman of the Del Norte 
Countv Harbor Commission and on behalf of that commission, 

12 filed in your office a protest against the scrip application, alleg¬ 
ing, among other things: 

First, That Whaler Island was appropriated by the United 
States Government for harbor improvement purposes on May 15, 
1915, when Col. Thos. H. Reese, Corps of Engineers, U. S. A., 
approved a map forwarded with his report on the proposed improve¬ 
ment of Crescent City harbor (published in House Ex. Doc. 4M, 
64th Congress, 1st session); that such map shows a proposed jetty 
from Whaler Island to station 0-00; that Whaler Island ^vas and is 
a part of the proposed improvement of the harbor; and that the island 
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WHS appropriated as a portion of such harbor improvement prior to 
the filing of the scrip. 

Second, Tliat Del Norte County has paid the sum of $245,000 
towards the improvement of Crescent City harbor which embraces 
Whaler Island, and that the United States had expended the sum of 
$245,000 for the improvement of said project, and that the recent 
river and harbor bill contains an item for the purpose of continuing 
the improvement. Notice of this protest was not served on the scrip 
applicant by the ])rotestant. 

The river and harbor act approved Julv 18. 1918 (40 Stat. 904), 
authorized the improvement of Crescent City harbor in accordance 
with the report submitted in House Document 484. 64th Con^rress. 
1st session, subject to the conditions set forth in said document, and 
required the contribution of the sum of $‘20().(K)0 by local interests. 

The ivport cited in the act includes the map referred to and filed 
with the protest. 

The conditions prtredent to the prosecution of the project were 
modified by river and harbor act Septeml)er 22, 1922 (42 Stat. 1088), 
in accordance with the report submitted in Rivers and Harbors Com¬ 
mittee Document No. 4. 67th Congress. 2nd session. 

By the river and harbor act a})proved January 21. 1927 (Public 
560. 69th Congress), the improvement of Crescent City harbor was 
authorized to be prosecuted under the direction of the Secre- 
18 tary of War and supervision of tlie Chief of Engineers in 
accordance with the plan recommended in the report sub¬ 
mitted in House Document 595. 69th Congress, 2nd session, and 
subject to the conditions set forth in that document. 

The utilization of Whaler Island as teiininus of a sand barrier in 
tlie event that sand movement refilled the (hedged area in the hai- 
bor is referi-ed to on pajre 28 of the r(‘])ort. 

The scrij) aj)plicant has filed a j)rotest airainst the issuance of a 
patent to the county of Del Norte. State of (’alifornia. for Whaler 
Island. alleiriu^T that the act is in no s<*nse a ^rant. but ni(‘rely «ives 
authority to (lisj)ose of the land in a manner not theretofore 
authorized. 

Jeiemiah Collins, on behalf of tlu* scrij) a|)])licant. has filed j)ro- 
test. claiming that the rights of the a|)j)licant became vested at the 
time of the filinjr of the selection and cites th(‘ case of Payne vs. 
CVntial Pacific Railway (’om|)any (255 U. S. 228). and (lej)artmental 
decision of May 14. 1926. in the case of Edward F. Smith (51 L. I). 
454) ; that the a|)|)lication of Mr. Lyders was on the same footing; 
at the time of the withdrawal of the land fi’om entry as was the 
application of Smith in the decision above cited. 

The princij)le announced in the cases cited is not new and has 
been reco^mized in repeated decisions by the department and by 
the courts. 

On the authority of the Yosemite Valley case (15 Wallace 77), 
it was held by the dej)artment in the case of Henry A. Bruns (15 
L. I). 170), that the filing of Valentine scrij) on unsurveyed land 
did not deprive Congress of the power to make other dis})Osition of 
the land before it was offered foi- sale, nor did the United States 
by the act of April 5, 1872. supra, enter into any contract with the 

1541—28-2 
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locator or incur any obligation to anyone that unsurveyed land so 
filed on should ever be offered foi* sale. 

On the other hand, in Payne vs. Central Pacific Railway Company 
(255 U. S. *228), the land was subject to sale and disposal at 

14 the time the selection was filed. The land was surveved when 
selected; the selection was admittedly valid when made and 

the court directed that the selection be disposed of on its merits 
unaffected by the withdiawal. 

In the case of lilinji: of Valentine scuip on unsurveyed land, it is 
necessary for the land to be surveyed, the plat filed, and an op})or- 
tunity affoi'detl |)rior settlers or those having any valid riirht to 
pres<*nt their claims. It is also necessary for the .scrip applicant to 
pay the location fee and adjust his scrip to the subdivisions of the 
suivey as recjuired by the act. The regulations provide that the 
Ke^nster may make the adjustment if the scrip applicant fails to do 
.so, but such adjustments are clerical and are frecpiently erroneous, 
through lack of sufiicieiit information or errors in the application. 

The land is unsurveved and instructions are necessarv for the sur- 
vey of the lan<l in order that patent may issue. The official rejiorts 
to Conjxress of which this dejiartment will take judicial notice, show 
that the inlaml was within the scope of the harbor imjirovement; 
that it has no value for a<zriculture, and no value excejit in connec¬ 
tion with the harbor; that its value as the terminus for a wharf has 
Ikhui enhanced at the combined e.\|)ense of the county and the United 
States. 

The boundaries of the land districts in C’alifornia as defined by 
Sec. 225(), U. S. R. S., run ‘Silon^ the ocean," and the jilat of T. Tfi 
X., R. 1 W., n. M., approved November (*>, 1850, does not include 
any islands off the shore. The appropriation act of August 31, 1852 
(10 Stat. TO, 01), directs the C’oast Survey to survey Santa Cruz and 
other islands named therein, according to such plan as may be de¬ 
vised bv the Commissioner of the (Jeneral Land Office so that said 
lands may be disjiosed of under the laws of the United States.” 
The general jurisdiction of the Coa.st Survey to survey i.slands within 
20 leagues of the coast is defined in Si‘c. 4(>S1. U. S. R. S. 

15 No special mode of disposal of other islands in the Pacific 
Ocean lias been jirescribed by Congress as a jiart of the public 

land laws, (^mirress has specifically authorized this island to be 
patented to the County of Del Norte, State of California, for the 
purposes stated, and such disposal is a continuation of the purposes 
for which the improvement of the harbor was undertaken at the 
expense of the (loveiiiment in coopei-ation with the county. The 
conclusions reached make it unnecessarv to determine whether the 
scrip filin<r coubl have been perfected in the absence of such disposed. 

The application to file scrip thereon is rejected subject to the 
rijjfht of appeal to the Secretary of the Interior within 30 days from 
receipt of notice. The scrip will be returned for delivery to the 
persons entitled thereto. Serve notice and in due time report, trans¬ 
mitting evidence of .service. 

Very resjK'ctfully, 

(Signed) Tuos. Havill, 

Affsisfant Commissioner. 
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Exhibit “ B ” 


October 3, 1927. 


Eric Lyders : 

Sacramento 017260 “ K ” 

Application to locate scrip rejected. Affirmed. 

Appeal from the General Land Office 

This is an appeal by Eric Lyders from decision of the Com¬ 
missioner of the Ueneral Land Office dated May 17, 1927, rejectin*^ 
his application to locate Valentine scrip on an unsurveyed island, 
known as Whaler Island, containing approximately three acres, 
located in Crescent City Bav or Harbor. Del Norte County, Cali¬ 
fornia. 

The scrip referred to was issued undei’ authority of the act‘of 
April 5, 1872 (17 Stat. 649), which provided that Valentine or his 
lepil representatives may select, and shall be allowed, patents for 
an e<|ual (piantity of the unoccupied and unapprojiriated public lands 
of the Cnited States, not mineral, ♦ * * if unsurveyed 

wlien taken, to confoiin, when surveyed, to the ^reiieral system of 
United States land surveys. 

The application to locate said piece of scrip was filed in the local 
land office at Sacramento, California, January 6, 1927, accompanied 
by the evidence recpiired by existinir rules and regulations, showing 
that the land is unoccupied and nonmineral in character. The fee 
required in connection with the location was j)aid January 27, 1927, 
and proof of publication and posting of notice thereof was duly fileil. 

Bv Executive orders Nos. 4.573 and 4582, dateil »Januarv 28 and 

February 12, 1927, respectively, Whalei* Island was withdrawn from 

all forms of disposal, subject to any valid existing rijrhts in and 

to the same, under authority of the act appi'oved June 25, 1910 (36 

Stat. 847) as amended by the act of August 24, 1912 (37 Stat. 497), 

in aid of le<rislation and in conneition with the imj)rov'ement 

17 of the harbor at Ciescent (^itv, California. Thereafter bv 

• «• 

act approved March 4, 1927 (Private, No. 530, 69th Conjrress, 
second session). C’onirress <rranted the island to the County of Del 
Norte. The act making the <rrant reads as follows: 

That the Secretary of the Interioi* is lierebv authorized to issue 

• • 

j)atent to the County of Del Norte, State of, California, to Winder 
Island, containing about three acres, in Crescent City Bay. Del 
Norte County, California, for jiurposes of a public wharf. 

Se('. 2. That the Si*cretarv of the Interior is hereby directed t<o 
take such action as may be necessaiy to carry out the purjioses of 
this act. 

In rejecting the scrip location the commissioner lield in substance 
that the island was in le^al effect appropnated to the uses of the 
(lovernment for purposes of harlior improvement prior to the filing 
of the scrip, its utilization having been suggested or recommended 
in a report or ])lan submitted or proposed in 1915 by an Army en¬ 
gineer who had made an examination and survey as directed by 
Congress in one of its river and harbor acts. The commissioner 
further held that whether or not in legal contemplation the island 
was appropriated for harbor improvements prior to the filing of 
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appellant’s scrij), it was the duty of the Land Department to obey 
the mandate of Con^rress in its disposition; that the act providing 
for the issuance of patent to Del N'orte County was iinptu’ative in 
its terms and that administrative officers could not read a condition 
or exception into the act which it does not contain. 

Apjjellant contends that the island was vacant and unappropri¬ 
ated public land at the time of his selection; that no officer of the 
(fovernment had attempted to withdraw, reserve, or appropriat;? 
same prior theretf). and that he acouired vested rights in the nrojxu’ty 
by vii*tue of his selection of which he could not be deprived by any 
subse(juent Executive witlidrawal or le^rislative action. Appellant 
relies upon the recent rulin<r of the de|)artment in the case of Ed¬ 
ward E. Smith ef al. (51 L. 1). 454), wherein the principle announced 
by the Supreme Court in the case of Payne vs. Central Pacific Rail* 
way Company (255 C. S. 228), was applied. 

18 In the consideration of this matter it is proper to observe 
that -Whaler Island had never l)een taken |K).ssession of and 

occupied by the (lovernment for any special purpose prior to appel¬ 
lant’s scrip location, and it has never at any time been included or 
involved in any plan authorized or approved by Conirress for the 
imj)rovement of (descent City Harbor. The first examination and 
survey <>f this harbor was made by Army eimineers in 18()7. Other 

• • • I 

examinatiems were made from time to time. See House Document 
No. 595. G9th Con^re.^^s, .second session, and numerous plans consid¬ 
ered and recommended f(»r its improvement witliout action by Con- 
<zress until 1918. The Army enjrineer originally in charge of that 
district .suggested a plan, including a breakwater extending from 

Patterv Point in a southerly direction toward Round Rock or Faunt- 
• » 

lerov Rock, and a iettv or sand barrier from Whaler Island to the 
high-water beach line, tlie entrance to be between Fauntleroy Rock 
or Round Rock and Whaler Island. Fnder a provision contained in 
the river and haibor act of July 18, 1918 (40 Stat. 904, 910), a 
project for tlie improvement of the harl)or was authorized in accord¬ 
ance with tlie report and recommendation of the Chief of Engineers, 
United States Army, set forth in House Document No. 484, Sixty- 
fourth Congress, first session, and subject to the further condition 
that local interests contribute $2(K).000 to the cost of the work. The 
plan recommended and adojited authorized the construction of a 
lueakwater 8.000 feet in length, extending from Patterv Point in a 
.southerly direction straight toward Round Rock. The construction 
of a jetty or saiul barrier from Whaler Island to the high-water 
lieach line was not authorized. The jiroject was started in 1920 and 
continued under various contracts until July 20, 1925, when funds 
undei’ the original estimate of $490,(M)0 were exhausted and opera¬ 
tions were suspended, 2.245 feet of breakwater having been 
completed. 

19 Section 8 of the river and harbor act approved March 8, 
1925 (48 Stat. 118G), directed further examination of said 

harbor and re|iort iiursuant thereto was submitted by the Secretary 
of War under date of December 18, 192G, House Document No. 595, 
supra, the Chief of Engineers recommending the completion of the 
existing project by extending the breakwater to its originally pro¬ 
jected length, 8,(K)() feet. This recommendation was approved by 
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Congress and the work authorized by provision contained in the river 
And harbor act approved January 2t, 1927 (44 Stat. 1010, 1014). 

In disposing of this case it is unnecessary to pass upon the cpn- 
tention that appellant acquired vested ri^?hts in the island beyond 
the power of Congress to cut down or destroy. The act authorizing 
the issuance of patent to the county of Del Norte is mandatoiw and 
imperative and does not vest any discretionary power in the Secre¬ 
tary of the Interior as to whether the patent should or should not 
issue or as to whether Lyders’s location should or should not be 
allowed. In directing the issuance of a patent, as it did. Congress 
acted w’ith full knowledge of the claim asserted to the island by 
Lyders. The report (No. 2019) of the House Committee on the 
Public Lands accompanying H. R. 16555, identical with S. 5385, 
w hich became a law’, reads in part as follow’s: 

Whaler Island is composed entii-ely of rock, and has an area of 
about three acres. It serves in part as a breakwater to project the 
harbor, and its rock is suitable for use in jetty construction. It is 
located betw’een the end of the jetty and the shore. The intervening 
w’aters between the island and the shore are of a shallow depth that 
permit the construction of a causeway from the island to the shore. 
Stone from the top of the island would be suitable for this purpose. 
This causeway w’ould also serve as a sand barrier and a breakwater 
for the harbor. 

The island extends to deep water on two sides. Local interests de¬ 
sire the island for the purposes of a public wharf. The bill does 
not authorize the transiei’ of an unrestricted title, but is subject to 
the limitation for public-wharf purposes. Under the laws of Cali¬ 
fornia a public wharf is subject to use by all commerce, and rates 
thereon are subject to regulation by a utility commission. 

On the 11th day of January 1927, Eric Lyders, an attorney at San 
Francisco, filed in a California land office an application for the 
selection of said island as an assignee of the assigns of Thomas B. 

Valentine script. Subsequently this bill was filed, and there- 
20 after the President made an order wdthdrawdng this Island 
from entry pending legislation by Congress as provided by 
law’. Mr. Lyders claims that the filing of his application created in 
him a vested right to the island of which he can not be deprived by 
action' of Congress. 

This island, located in the harbor, should not be in private hands 
where it could be so managed as to interfere with and proper pro¬ 
tection and development of the harbor, and with the best adminis¬ 
tration of the harbor facilities for the benefit of public commerce. 
•Crescent City is a harbor through which it is anticipated very larger/ 
quantities of Government-owned timber from the forest reserva¬ 
tions will eventually be shipped to market. Proper wharf facilities 
w’ould serve this purpose. Its use as a protection to the harbor and 
for public purposes can be preserved by the conveyance authorized 
by this bill. 

Del Norte County has paid $245,000 toward development of this 
harbor. Its moral claims to the island, to be used for the benefit of 
the public, are superior to those of an applicant, whose manifest pur¬ 
pose is speculative. 
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This island is unsurveyed public land, and manifestly the Gov¬ 
ernment, notwithstanding the application, should retain the power 
to apply it to public purposes, such as a public wharf. 

The equities are in favor of the public interest. The private 
claimant should not succeed in his application unless lawful reasons 
require it. The courts are open to protect the lawful ri^ht, if any, 
of the applicant, notwithstanding: this action of Congress. 

The report of tlie Secretary of War is as follows: 

February 3, 1927. 

Hon. X. J. SiNXOTT, 

Chairmwi Coimniitee of the Public Land8^ 

Home of Re present at ives^ ^Va.Hhin</ton^ I). C. 

Dear Mr. Sixxott: I have the honor to reply to your letter of 
the 27th ultimo requesting report on House bill Xo. 16555, “Author¬ 
izing the Secretary of the Interior to issue patent to the county of 
Del Xorte, State of California, to Whaler Island, in Crescent City 
Hay, Del Xorte County, Calif., for ])urpose of a public wharf.” 

AVhaler Island is located in Crescent City Harbor about 2,3(K) feet 
from the mainland, and has a rocky area of approximately five acres. 
It is understooil to be unsuiweyed public land under the control of 
the Department of the Interior. The island is considered by local 
interests an apj)ropriate site for municipally owned wharves and 
terminals, and the bill authorizes its transfer to the county of Del 
Xorte for public wharf purpo.se.s. Such transfer is not objectionable 
from the standpoint of the work of harbor improvement in charge 
of this department, and I am aware of no reason why the bill should 
not receive favorable consideration. 

In the circumstances the claim asserted by Lyders can not be recog¬ 
nized as constituting any sufficient ground for declining to issue the 
patent aj)plied for by the board of supervisors of Del Xorte County, 
and without passing upon any question of superiority of right or 
title to the land as between the parties the action appealed from is 
affirmed. 

(Signed) E. C. Fixxey, 

First Assistant ISecretary. 
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Exhibit “ C ” 


Eric Lyders: 

Motion for rehearing denied. 


Departmext of the Ixterior, 
Washington^ Xoveniher 10^ 1927, 
Sacramento 017260. “ K.” 


Motion for rehearing 

Eric Lyders has filed a motion for rehearing with respect to his 
application, Sacramento 017260, to locate Valentine scrip on an 
unsurveyed island, known as Whaler Island, situated in Crescent 
City Bay, Del Xorte County, California. The application was 
rejected by the department in a decision dated October 3, 1927. 

The application in question was filed in the district land office at 
Sacramento, California, on January 6, 1927. Xotice of the selection 
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was duly published, the date of the first publication bein<r January 
11, 1927. Within 30 days from that date the chairman of the Del 
Norte County Harbor Commission, on behalf of the commission 
and the people of the county of Del Norte, filed a protest against 
the allowance of the selection. While this protest was pending the 
island was withdrawn from all forms of disposal, subject to any 
valid existing rights in or to the same, by Executive orders Nos. 4573 
and 4582, dated January 28 and February 12, 1927, respectively. On. 
March 4, 1927, Congress passed the following act—which is pub¬ 
lished in 44 Statutes at Large, part 3, page 184—with respect to the 
island: 

That the Secretary of the Interior is hereby authorized to issue 
patent to the countv of Del Norte, State of California, to Whaler 
Island, containing about three acres, in Crescent City Bay, Del Norte 
County, California, for purposes of a public wharf. 

Se(\ 2. That the Secretary of the Interior is hereby directed to 
take such action as may be necessary to carry out the purposes of 
this act. 

Thereafter Lyders’s application 017260 was rejected by both 

22 the commissioner and the de})artment. The department said, 
in its decision of October 3, 1927, that the act authorizing the 

issue of a patent to the county of Del Norte is mandatory and im¬ 
perative, and does not vest any discretionary power in the Secretary 
of the Interior as to whether patent should or .should not issue, or as 
to whether Lyders's location should or should not be allowed. 

The motion for rehearing is based upon three contentions which 
are in substances as follows: 

First, that it is the duty of the Secretary to pass upon the validity 
of Lyd^rs’s selection; second, that in so doing nothing that happened 
subsequent to the dale of liis selection should be considered; and 
third, that the act of March 4, 1927, supra, does not grant Whaler 
Island to the county of Del Norte, and does not deprive the Sec¬ 
retary of his power nor relieve him of his duty to see that the island 
is disposed of in conformity with the proper public land laws, but 
merely confers upon him additional authority to dispose of the land 
in a manner not theretofore authorized by law. 

While the petitioner’s brief has been read with attention and 
all the cases cited therein have been examined, it would serve no 
purpose to follow his argument in detail, by reason of the plain 
fact that the Department of the Interior now has no jurisdiction, 
power, or authority to allow his application to acquire title to Whaler 
Island. 

The public domain is the property of the United States, and it 
can be disposed of only in accordance with the laws of Congress. 
The Department of the Interior, which was itself created by Con¬ 
gress, has no inherent powers with respect to public lands. It has 
authority to dispose of those lands only because Congress has vested 
such authority in it, and in disposing of them it must act in the 
manner and for the purposes specified by statute. 

23 In the instant case Congress, by the act of March 4, 1927. 
supra, has given a mandatory direction to the Secretary oi 

the Interior to take such action as may be necessary to insure the 
issuance of a patent to the county of Del Norte, California, to Whaler 
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Island, for the purposes of a public wharf. Therefore, as the matter 
now stands, the Land Department has no power to dispose of Whaler 
Island in any other way. 

The act of March 4, 1927, supra, was, with respect to Whaler 
Island, equivalent to a repeal of all of the then existing public land 
laws which otherwise might have controlled the disposition of the 
land it embraces; with the result that there is now no public land 
law under which Lyders can acquire title to that land. 

These considerations are conclusive upon the Department of the 
Interior. The motion for rehearing accordingly is denied. 

(Signed) E. C. Finney, 

First Assistant Secretary. 

24 Motion to dismiss bill of complaint for injunction 

Filed March 22, 1928 

«*«*♦«* 

Come the defendants, Hubert Work, as Secretary of the Interior, 
and William Spry, as Commissioner of the (General Land Office, 
by their attorneys of record, responding to a Summons in Equity 
issued herein on March 15, 1928, and a Rule to Show Cause issued 
herein on the same day, and move the court to dismiss the bill of 
complaint, for the following reasons, viz: 

1. The bill of complaint wholly fails to set up sufficient grounds to 
warrant the court in granting the relief sought or any relief. The 
bill shows on its face that the lands involved are unsurveyed; that 
the legal title tliereto is now and at all times has been vested in the 
Ignited States, and that C\>ngress has directed defendants to issue 
to the County of Del Norte, SFate of California, a patent therefor for 
purposes of a })ublic wharf; that the direction of Congress in the 
premises is mandatory, and obedience thereto by these defendants is 
not discretionary or dependent upon the nature or the extent of the 
title which might therebv be conveved, or whether any title would 
pass by virtue thereof. 

2. That the bill shows on its face that the authority conferred 
upon the Secretary of the Interior to issue such jiatenf is without 
limitation or condition requiring him to ascertain and determine any 
questions of fact or of law; that the purpose of Congress is declared 
in the act to a})propriate the said land to use as a public wharf, 

and the only act authorized being to issue sucli patent, the 

25 direction of Congress that the Secretary of the Interior shall 
“ take such action as may be necessary to carry out the purposes 

of this act,’' leaves these defendants without discretion in the 
premises. 

3. That the bill shows on its face that these defendants, because 
of the said act of Congress of March 4, 1927, have never investigated, 
considered, or determined any questions of fact upon which the 
validity of the attempted location by plaintiff, as set out in his bill, 
depends, and have never finally determined whether but for the 
said act of Congress, the said land is subject to selection by plaintiff 
under the right asserted by him, and that to grant the relief asked 
would in effect be a determination by the court of the title to said 
land without the presence of the LTnited States, and a determination 
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that the said County of Del Norte was trithout right, legil or 
equitable, in the premises, aiid without its presehce before the court. 

4. That the bill shows on its face that to grant the relief asked 
by plaintiff would require the court to' ascertain and determine all 
questions of fact upon which the right of plaintiff to Ideate or select 
the land described in the manner alleged in the bill depends and 
would require the court in the first instance to exercise jurisdictiori 
vested exclusively in the Secretary of the Interior. 

5. That the bill shows on its face that plaintiff has a full, com¬ 
plete, and adequate remedy, in the event patent is erroneously issued 
by defendants to the said county of Del Norte, in a sUit against 
such patentee wherein all questions of title may be adjudicated and 
determined and wherein all parties in interest hiay be brought before 

the court. 

26 6. That the bill shows on its face that parties whose inter¬ 
ests will be affected or determined by any cfecree entered herein 

in favor of plaintiff, have not been joined as parties and whose pres¬ 
ence before the court is necessary and indispensable. 

7. That the bill herein sliows on its face that the court is without 
jurisdiction in the premises. 

E. O. Patterson, 

Solicitor^ Department of the Intenor^ 

O. H. Grav’es, 

Assistant to the Solicit or y 
Attorneys for Defendants, 

Final decree awarding injunction 
Filed April 30, 1928 

4i * * ♦ ♦ « 4t 

This cause having come on to be heard on the motion of the de¬ 
fendants to dismiss the bill of complaint herein filed, and having 
been argued by counsel, and the Court having been fully advised 
in the premises, it is by the Court, this 30th day of April, 1928, 
adjudged and ordered that the motion to dismiss be and the same 
is hereby overruled; and, the defendants electing to stand on their 
motion to dismiss, upon further consideration thereof^ it is, this 30th 
day of April, 1928, adjudged, ordered, and decreed that the de¬ 
fendants, as ^cl’etary of the Interior and as Commissioner of the 
General Land Office, respectively, their successors in office, and all 
persons claiming to act under their authority and control, or the 
authority and control, of either of them, be and they are here- 

27 by permanently restrained and enjoined from cancelling or re¬ 
jecting plaintiff’s location of a tract of unsurveyed land, known 

I as Whaler Island, in the harbor of Crescent City, California, being 
approximately in Section 33, T. 16 N., R. 1 W., H. M. California, 
known in the General Land Office of the United States as Sacramento 
! 017260, on account of or by reason of any order, ruling, holding, or 

■ decision, mentioned and complained of in the bill of complaint 
I herein, and from issuing a patent to the said Whaler Island or any 
j part thereof to the cohhty of Del Norte, California, pending final 
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determination by the defendants of the rights of the plaintiff to the 
said island, as prayed in plaintiff's bill of complaint. 

It is further adjudged, ordered, and decreed that the said defend¬ 
ants, their successors in office, and all persons acting under the 
authority or control of them, or either of them, in giving full legal 
force and effect to the plaintiff’s said selection and location of said 
land and in disposing thereof, shall exclude from consideration the 
Executive orders of January 28, 1927, and February 12, 1927, and 
the act of Congress of March 4, 1927, referred to in the plaintiff's 
bill of complaint, all as prayed therein. 

And it is further adjudged, ordered, and decreed that the plaintiff 

may have and recover his costs herein of the defendants, the same to 

be taxed bv the clerk of the court. 

% 

Jennings Bailey, Justice. 

And now on the 30th day of April, 1928, the defendants in open 
court note an appeal from the foregoing decree to the Court of 
Appeals of the District of Columbia, and the .same is hereby allowed; 
and the mandatory portion of said decree is hereby stayed, 

28 pending appeal, until the further order of this court. 

Jennings Bailey, Justice. 

O. K. as to form: 

O. H. (jRA\’E8, 

A tty. for Defts. 

Assignment of errors 
Filed July 5, 1928 

* ♦ * * « * 

The defendants, Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the (Jeneral Land Office, assign the 
following as errors of the Supreme Court of the District of Columbia 
in the above-entitled cause, in the overruling of defendant’s motion 
to dismiss and in the entering of its final decree awarding plaintiff 
a writ of injunction herein, to wit: 

1. The court erred in overruling the motion of the defendants to 
dismiss the bill of complaint. 

2. The court erred in restraining and enjoining the defendants, 
and each of them, their successors in office, and all persons claiming 
to act under their authority and control from issuing a patent to a 
tract of unsurveyed public land known as Whaler Island, located in 
the harbor of Crescent City, California. 

3. The court erred in ordering and decreeing that the defendants 
and each of them shall give full legal force and effect to plaintiff’s 
selection of said Whaler Island, excluding from consideration in dis¬ 
posing thereof the act of Congress of March 4, 1927. 

4. The court erred in failing to find and hold that because of 

the act of C’ongress of March 4, 1927, Private, No. 530, 

29 69th Congress, second session, the Secretary of the Interior 
had no discretion as to whom a patent to Whaler Island should 

issue and that only the ministerial act of issuing patent in accordance 
with the direction thereof remained for his performance. 
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5. The Court erred in failing to find and hold that the 
effect of the act of Congress of March 4, 1927, Private No. 530, 69th 
Congress, Second Session, was to divest the Secretary of any power 
to determine whether or not the land was open to enti*y by Lyders, 
or to determine any other question relative thereto as a basis for 
issuing a patent. 

6. The Court erred in rendering its judgment in favor of the 
plaintiff and against the defendants. 

7. Tlie Court erred in failing to find and hold that plaintiff is 
possessed of an adequate civil remedy. 

E. O. Patterson, 

Solicitor Departtmut of the Intenor^ 

O. H. Graves, 

Assistant to the Solicitor^ 
Attorneys for Defendants. 

Designation of Record 
Filed July 5, 1928 

« « * 4 > 4 > ♦ * 

The Clerk of the Court will please prepare a transcript of the 
record in the above-entitled cause and include therein the following: 

1. Bill of complaint with exhibits. 

2. Motion to dismiss bill of complaint. 

30 3. Final decree awarding injunction. 

4. Asignment of errors. 

5. This designation. 

E. O. Patterson, 

Solicitor^ Department of the Intei'ior., 

O. H. Graves, 

Assistant to Solicitor., 
Attomieys for Defendants. 

O. K. : 

C. F. R. OoiLBY, 

Attorney for Plaintiff. 

Service of a copy of above designation acknowledged this 30th day 
of June, 1928. 

C. F. R. Ogilby, 
Attorney for Plaintiff. 

31 Supreme Court of the District of Columbia 

United States of America, 

District of Columhia., ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 30, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 48087 in equity, 
wherein Eric Lyders is plaintiff and Hubert Work, as Secretary of 
the Interior, and William Spry, as Commissioner of the General 
Land Office, are defendants, as the same remains upon the files and 
of record in said court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 10th day of July, 1928. 

[seal.] Frank E. Cunningham, Clerk, 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 4783. Hubert Work as Secretary &c., et al., appellants, vs. 
Eric Lyders. Court of Appeals, District of Columbia. Filed July 
10, 1928. Henry W. Hodges, Clerk. 

o 
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in the Court of Appeals of the liistrict 

of Columbia 

October Term, 1928 


No. 4783 

Hubert Work, as Secretary of the Interior, and 
William Spry, as Commissioner of the General 
Land Office, appellants 

V. 

Eric LItders, appellee 


BRIEF OF APPELiAOTS 


STATEMENT OF THE CASE 

The land involved is unsurveyed, unoccupied, 
nonmineral public land Of the United States, con¬ 
sisting of about dV 2 aOresj known as Whaler Island, 
in the Pacific Ocean, off Crescent City, Del Norte 
County, California. 

January 6,1927: Lyders filed Valentine scrip in 
the local land office and selected Whalei Island 
thereunder. 

January 23^ 1927: President’s withdrawal order 
No. 4573 issued, mthdrawing Island from settle¬ 
ment, sale, location, ehtiy, or other form of appro¬ 
priation, subject to valid existing rights pending 

classification, and in aid of legislation. 

( 1 ) 
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February 12,1927: President’s withdrawal order 
No. 4582, withdrawing Island under act of June 25, 
1910 (36 Stat. 847), as amended by act of August 
24, 1912 (37 Stat. 497), in aid of legislation and in 
connection with improvement of harbor at Crescent 
City, California. 

March 4,1927: Act of Congress, Private, No. 530, 
69th Congress (S. 5385), enacted as follows: 

That the Secretary of the Interior is here¬ 
by authorized to issue patent to the County 
of Del Norte, State of California, to Whaler 
Island, containing about three acres, in Cres¬ 
cent City Bay, Del Norte County, Califor¬ 
nia, for purposes of a public wharf. 

Sec. 2. That the Secretary of the Interior 
is hereby directed to take such action as may 
be necessary to carry out the purposes of this 
Act. 

May 17,1927: Commissioner of the General Land 
Office rejected Lyders’s selection. 

October 3,1927: Secretary affirmed General Land 
Office. 

November 10, 1927: Rehearing denied. 

March 15, 1928: Bill for injunction filed. (Tr. 
pp. 1 to 14.) 

The purpose of this bill was to restrain and en¬ 
join the Secretary of the Interior from complying 
with the act of Congress aforesaid, and from issuing 
a patent conveying the title of the United States to 
anyone other than the plaintiff, Lyders. The lower 
court rendered its decree on April 30, 1928 (Tr. p. 
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15), and thereby committed error as follows (Tr. 

p. 16): 

1-6. In overruling motion to dismiss bill and in 
rendering judgment for plaintiff, Lyders. 

2. In ordering a writ of injunction restraining 
and enjoining defendants from issuing a patent in 
compliance with the directions of Congress. (Pri¬ 
vate, No. 530, supra.) 

3. In ordering a writ of injunction requiring de¬ 
fendants to give full legal force and effect to plain¬ 
tiff’s selection of Whaler Island excluding from 
consideration the act of Congress. (Private, No. 
530, supra.) 

4. In failing to recognize, find, and hold that by 
virtue of the directions of Congress (Private, No. 
530, supra), the power of discretion generally re¬ 
posed in the Secretary of the Interior had, in this 
instance, been divested by the act, leaving a mere 
ministerial act to be performed, in the exercise of 
no discretion. 

5. In failing to recognize, find, and hold that the 
direction of Congress (Private, No. 530, supra) 
divested the Secretary of the Interior of all power 
to deteimine whether or not the tract involved was 
open to entry by Lyders, or to determine any other 
question relative thereto as a basis for issuing a 
patent. 

7. In failing to find and hold plaintiff to be pos¬ 
sessed of an adequate civil remedy, after compli¬ 
ance by defendants with the directions of Congress. 
(Private, No. 530, supra.) 
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These enumerated grounds of e^or may be con¬ 
densed into one proposition for the purposes of this 
brief, as follows: 

ABGUMENT 

The act of Congress cited had the effect of divest¬ 
ing the Secretary of the Interior of all discretion, 
regarding the claim of Lyders, to Whaler Island, 

In his bill of complaint, Lyders pleads that he 
has obtained, through his selection, an equitable 
title only to the tract (par. 10, Tr. p. 4). It fol¬ 
lows that the legal title is in the United States. 
Such title will be passed to Del Norte County, 
California, by compliance with the directions of 
the act. Congress was fully advised of Lyders’s 
selection when it passed the act. A reference to 
the files of the Committee on Public Lands and 
Surveys discloses the following printed report (to 
accompany S. 5385), caption omitted: 

The Committee on Public Lands and Sur¬ 
veys, to wLom was referred the bill (S. 5385) 
authorizing the Secretary of the Interior to 
issue patent to the County of Del Norte, 
State of California, to AVhaler Island, in 
Crescent City Bay, Del Norte County, Calif., 
for purposes of a public wdiarf, having con¬ 
sidered the same, report favorably thereon 
vdih the reconmiendation that the bill do 
pass without amendment. 

The facts are set forth in the following 
letters from the Secretary of the Interior 
and the Secretary of War, which are ap- 
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pended hereto, and made a part of this re¬ 
port, as follows: 

Department of the Interior, 
Washington, February 19, 1927, 
Hon. Robert N. Stanfield, 

Chairman Committee on Public Lands 
and Surveys, United States Senate, 

My Dear Senator Stanfield : I am in re¬ 
ceipt of your request dated January 26, 
1927, for a report on S. 5385, authorizing 
the Secretary of the Interior to issue patent 
to the countv of Del Norte, State of Cali- 
fornia, to Whaler Island in Crescent City 
Bay, Del Norte County, Calif., for purposes 
of a public wharf. 

On January 6, 1927, Eric Lyders, 200 
Bush Street, San Francisco, Calif., filed ap¬ 
plication for Whaler Island in the Pacific 
Ocean, situated about 1 mile southeast of the 
Crescent City lighthouse; also described by 
metes and bounds, and as containing 2.7 
acres, apijroximately Sec. 33, T. 16 N., R. 1 
W., Humboldt meridian, California. 

The applicant surrendered an unused por¬ 
tion of si)ecial certificate E-86, issued to 
Thomas B. Valentine under the act of April 
5, 1872 (17 Stat. 649). Notice for publica¬ 
tion has been issued by the district land of¬ 
fice. No patent can issue until the plat of 
survey has been filed, and no application for 
the suiwey of tlie land has been received in 
the General Land Office. 

On February 8, 1927, J. J. McNamara, 
chairman of the Del Norte County Harbor 
Commission, on behalf of said commission, 
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filed a protest against the allowance of the 
selection by Lydei*s for Whaler Island, al 
leging that said island is a part of the im¬ 
provement proposed for the harbor and that 
stone therefrom was available and needed 
in connection with such improvements. 
This protest has not been reached for con¬ 
sideration. 

By Executive order of January 28, 1927, 
the island was withdrawn from disposal sub¬ 
ject to prior valid existing rights, if any, 
under the provisions of the act of June 25, 
1910 (36 Stat. 847), as amended by the act 
of August 24, 1912 (37 Stat. 497), in aid of 
legislation. 

By Executive order of February 12, 1927, 
the island was again withdrawn from dis¬ 
posal in aid of legislation and in connection 
with the improvement of the harbor at Cres¬ 
cent City, Calif. The latter withdrawal was 
made to meet the request of the Secretary 
of War dated January 27, 1927, which was 
accompanied by a map of Crescent City 
Harbor pulJished in connection with House 
Document 595, Sixty-ninth Congress, second 
session, showing the completed and pro¬ 
jected liarlx)!' improvements under construc¬ 
tion by the Corps of Engineers, United 
States Ai*my. 

In view of the i^ossible need of this island 
for use in connection with the improvement 
of the harbor, I suggest a reference of the 
bill to the Secretary of War. 

Very truly yours, 

Hubert Work. 
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War Depart]ment, 
Washington, February 25, 1927. 
Hon. Robert N. Stanfield, 

Chairman Committee on Public Lands 
and Surveys, United States Seyiate, 
Washmgton, D. C. 

Dear Senator Stanfield: I have the 
honor to reply to your letter of the 25th in¬ 
stant requesting report on Senate bill No. 
5385, authorizing the Secretary of the Inte¬ 
rior to issue patent to the county of Del 
Norte, State of California, to Whaler Island, 
in Crescent City Bay, Del Norte County, 
Calif., for purposes of a public wharf. 

Whaler Island is located in Crescent City 
Harbor, about 2,300 feet from the mainland, 
and has a rocky area of approximately 5 
acres. It is understood to be unsuiweved 
public land under the control of the Depart¬ 
ment of the Interior. The island is consid¬ 
ered by local interests an appropriate site for 
municipally owned wharves and terminals 
and the bill authorizes its transfer to the 
county of Del Norte for public-wharf pur¬ 
poses. Such transfer is not objectionable 
from the standpoint of the work of harbor 
improvement in charge of this department, 
and I am aware of no reason why the bill 
should not receive favorable consideration. 
Sincerely yours, 

Dwight F. Davis, 
Secretary of War. 

Therefore, as appears in the bill of complaint 
and exhibits. Congress had considered harbor im- 

4629—28 - 2 
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provements which involved this island. Act July 
18,1918 (40 Stat. 904, 910). See also Act January 
21, 1927 (44 Stat. 1010, 1014). It appears that in 
pursuance of further contemplated legislation the 
President had issued two withdrawal orders cover¬ 
ing Whaler Island. These facts are recalled merely 
because they indicate the trend of the Congressional 
mind when the Act in question was i)assed. 

OFFICIAL ACTION INTERRUPTED 

Congress not only had created the office of Secre¬ 
tary of the Interior but it had established his gen¬ 
eral duties. Those involving the disposition of the 
public domain required, generally, that he exercise 
his judgment and discretion, among other things, 
on the subject of what constitutes jiublic land, its 
nature and character, when it shall be surveyed, 
when opened to public settlement, and when so 
opened whether or not a scri}) selection thereof shall 
be given force and effect. 

It may be laid down as a general rule that 
in the absence of some specific provision to 
the contrary in respect to any particular 
(jrant of land, its administration falls wholly 
and absolutely within the jurisdiction of the 
Commissioner of the General Land Office, 
under the supervision of the Secretary of 
the Interior. 

Catholic Bishop v. Gibbon (158 U. S. 155, 167). 

He was about to act when Congress forbade him 
to proceed, and directed him to issue a patent to 
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Del Norte County. It was a specific provision to 
the contrary as to the particular tract. 

Congress has the power, even after a claimant 
does everything incumbent upon him to do in fur¬ 
therance of his claim or right until nothing remains 
but the ministerial act of the Secretary of the In¬ 
terior to issue a patent in his favor, to divert the 
title to another. 

Levy V. Stockslager, Comr. (129 U. S. 

470). 

United States v. Rowell (243 U. S. 464.) 

A refusal to perform would have subjected him 
to proceedings on the part of Del Norte County for 
a writ of mandamus to compel a consistent compli¬ 
ance with the directions of the Act. 

Todd V. Gongwer (37 App. D. C. 555). 

Fisher v. Grand Rapids T, Co, (37 App. 

D. C. 436). 

Such action by Congress must necessarily under 
the circmnstances have been intended to limit the 
scope of the power of the Secretary of the Interior, 
and leave him with no other prerogative than 
ministerial compliance. The effect of compli¬ 
ance—i. e., delivery of patent to Del Norte Coun¬ 
ty—need not be analyzed for any purpose here 
involved, for whatever its effect may be. Con¬ 
gress alone is responsible, and will no doubt be 
willing to assume and bear the burden thereof, if 
any. With the equitable title in one individual, 
and the legal title in another, it seems inevitable 
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that through some means they will ultimately be 
merged. By its action Congress—i. e., the United 
States of America—desires to retain no title or 
interest in the land. It desires to convev whatever 
right it has to Del Norte County. A condition ap¬ 
parently is intended w’hen the intercession of the 
courts may be invoked to do full justice to who¬ 
ever may be damaged, if anyone has been; but 
whether or not damage has occurred, it can not be 
laid at the door of the Department of the Interior. 
The defendant officials w’ant to perform their offi¬ 
cial duty. In the light of conditions and legisla¬ 
tion may they pass upon and select their path? 
Or has it been pointed out for them in the act by 
a pow'er they must obey? 

Even if w’e were to assmne for the sake of argu¬ 
ment that the contention of plaintiff is w^ell 
grounded, to the extent that Lyders has acquired 
sufficient rights in Whaler Island to demand the 
exercise of discretion and judgment by the Secre¬ 
tary of the Interior, and that his official powder has 
not been reduced by Congress to a mere minis¬ 
terial act, then that discretion is broad enough to 
peimit a decision by him wffiich involves a compari¬ 
son of the right of Lyders imder applicable stat¬ 
utes, with the right of Del Norte County under the 
Act. He could then in the exercise thereof—as in 
effect he has done—determine in favor of Del 
Norte County and issue a patent to it. Until such 
final action is taken, in any event—i. e., based 
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either on the mere ministerial duty herein asserted 
or the discretional duty suggested above—the court 
may not interfere. When so taken all title passes 
from the United States, and Equity Courts become 
empowered to adjust inequities, if any, resulting 
therefrom. 

In re Emhlen (161 U. S. 52). 

Emblen v. Lincoln Land Co, (184 U. S. 

660). 

THE ACT OF CONGRESS 

This proceeding being one against the Secre¬ 
tary of the Interior as distinguished from the 
United States of America, the question of the legal¬ 
ity or constitutionality of the act can not be con¬ 
sidered. The action is one of a personal nature 
against the officers named. Its purpose is to com¬ 
pel or restrain official action. It has nothing to do 
with issues involving the Government. An issue 
such as the constitutionality of an act of Congress 
affects and involves governmental rights and makes 
indis^jensable the presence of the United States in 
the court \vhere it is tried. A proceeding to obtain 
a writ of injunction for the direction of official 
action is not an action in equity for all purposes, but 
an extraordinary proceeding which can not be per¬ 
verted to serve the purpose of an ordinary suit 
(Uiiited States ex rel, Todd v. Gongwer, supra), and 
is analogous to an action for mandamus {McKenzie 
V. Fisher, 40 App. D. C. 74). Only a question of offi¬ 
cial action may be considered. 
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If the court may not consider general issues such 
as the constitutionality of an act of Congress, much 
less may the officer, in order to defeat specific direc¬ 
tions from a superior power, declare the direction 
ultra vires and disregard it. It is fundamental that 
a specific direction to perform a certain act super¬ 
sedes a general rule of procedure. If the Congi’ess- 
sional mandate is unconstitutional and void, it fol¬ 
lows that a proper court, with proper parties be¬ 
fore it, will correct any improper condition result¬ 
ing therefrom. While an executive officer of the 
United States may construe the language of a stat¬ 
ute to ascertain his duty thereunder (Work v. 
Rives, 267 U. S. 175; Work v. Crimora, App. D. C., 
16 Fed. 2d 537), no precedent can be found permit¬ 
ting the officer to pass upon the constitutionality or 
validity of the statute directing his action. Courts 
of equity determine constitutional questions in ac¬ 
tions involving the particular statute under con¬ 
sideration, with all proper parties present in court; 
but in the absence of consent or waiver upon the 
part of the United States to be sued, when an indis¬ 
pensable party to the action, the courts obtain no 
jurisdiction. 

Naganah v. Hitchcock (202 U. S. 473). 

United States v. Lee (106 U. S. 196). 

Oregon v. Hitchcock (202 U. S. 60). 

Goldberg v. Daniels (231 U. S. 218). 

Ferris v. Wilbur^ Sec’y Navy (p. 8 U. S. 
Daily, July 26,1928, #2692 C. C. A. 4th Cir¬ 
cuit, not yet officially reported.) 
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If, therefore, inequity results from official com¬ 
pliance with specific directions from Congress, such 
inequity may become the subject of a suit between 
the parties involved, and the court may determine 
the damage, if any, the validity or invalidity, con¬ 
stitutionality or unconstitutionality of the statute 
under which official action was performed, but it 
will never interfere with final action by the Secre¬ 
tary of the Interior in public land matters. 

Johnson v. Towsley (13 Wall. 72). 

Marquez v. Frisbie (101 U. S. 473). 

Brown v. Hitchcock (173 U. S. 473). 

To quote from the act in controversy: 

The Secretary of the Interior is hereby 
authorized to issue patent to the County of 
Del Norte. 

The use of the word “authorized” in the act is 
equivalent to “directed.” A special power is 
thereby conferred, a power tantamount to a special 
duty. {Martin Wolfe, 49 L. D. 627.) In section 2 
he is “hereby directed to take such action as may 
be necessary”^—notwithstanding full congressional 
knowledge of the fact of Lyders’s application and 
scrip filing—“to carry out the purposes of this 
act.” The clear purpose of Congress was to vest 
the legal title, or whatever title the United States 
then may have possessed, in Del Norte County, to 
accomplish which a survey and the execution of a 
patent describing the land is all that remained to be 
done. There is no discretion contained in such 
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language; the arrest of discretion is obviously in¬ 
tended; at least no alternative is apparent. 

If Congress has acted injudiciously or without 

right, which is neither affirmed nor denied, the 
Secretary of the Interior can not sit in judgment 
upon it, and its action can neither be attacked nor 
deteimined collaterally in a proceeding having for 
its sole purpose the coercion of official action. 

ADEQUATE REMEDY 

Whether the patent directed by the act to be 
issued will pass any degree of title does not con¬ 
cern the defendants. If, as contended by plaintiff, 
he is now vested with a right to receive a clear 
title to the tract because of his scrip selection, that 
contention, if true, suggests its own answer—that 
no title will pass by virtue of a patent to Del Norte 
County. Ill such case, therefore, plaintiff is pos¬ 
sessed of the entirely adequate civil remedy of 
having Del Norte County, after its receipt of pat¬ 
ent, declared to be a trustee in his favor. The issu¬ 
ance of a patent in compliance wdth the Congres¬ 
sional direction of the act puts Lyders to no more 
trouble than he has assumed here in attempting 
to enforce official action in his favor, but in utter 
disregard of specific law. At any rate, the local 
courts of California will then be in a position to de¬ 
termine who is entitled to the island—Lyders or 
Del Norte County—and the United States will be 
entirely unconcerned over the result. 
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CONCLUSION 

The act of Congress directs a clear ministerial 
duty by the defendants. Whether it avails or not; 
whether it is of benefit to Del Norte County; 
against the interest of Lyders or in his favor; 
whether or not it creates an imusual situation, is 
all beyond their official consideration. They may 
not reason why; they may not even hesitate to 
philosophize a la Hamlet, “To act or not to act?” 
They must act. If injury or wrong follows, it is 
at the hands of Congress, and a remedy exists; yet 
they must act. 

The direction of Congress is the act of the United 
States. This suit, nominally against its agents, is 
in effect one against the United States. The case 
falls squarely within the rule announced in the case 
of Ferris, Trustee, v, Wilbur, Secretary of the 
Navy, supra. 

The perception of the defendants of their official 
duty under the act seems in accord with the funda¬ 
mental principles governing official action. The 
lower Court, in such view, was in error in awarding 
the writ, and should be reversed and the cause 
remanded with directions to dismiss. 

E. O. Patterson, 
Solicitor Interior Department, 

O. H. Graves, 

Assistant to the Solicitor, 

O 
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Apiul Term, 1928 


No. 4783 


Roy O. West, Secretary of the Interior, and Wil¬ 
liam Spry, Commissioner of the General Land 
Office, Appellant 

vs. 

Eric Lyders, Appellee. 


BRIEF ON BEHALF OF APPELLEE 

This case was heard below on the bill of complaint 
and motion to dismiss, and comes to this Court upon 
the appeal of the defendants below, the Secretary of 
the Interior, and the Commissioner of the General 
Land Office, from a decree restraining and enjoining 
said defendants from cancelling or rejecting plain¬ 
tiff’s location and selection of a tract of land known 
as Whaler Island, in the Harbor of Crescent City, 
California, and from issuing a patent thereto to the 
County of Del Norte, California, and requiring said 
defendants, in giving full legal force and effect to 
plaintiff’s selection thereof, to exclude from consid¬ 
eration certain executive orders withdrawing the Is- 
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land from location, settlement, etc., and also a certain 
Act of Congress which authorized the Secretary of 
the Interior to patent the Island to Del Norte County; 
both the executive withdrawals and the Act of Con¬ 
gress being subsequent in time to the filing of the 
plaintiff's selection and location. (H. p. 15.) 

While most concise and condensed, the statement of 
the case in appellants’ brief is deemed by counsel to 
cover the situation sufficiently in its essential facts, 
except that it might be noted that while the Island 
was unsurveyed before the filing of the bill of com- 
[)laint herein, it has since been surveyed. And, fur¬ 
ther, the brief of the appellants makes no reference 
to the allegations of the bill to the effect that the plain¬ 
tiff had done all things necessary, in accordance with 
the rules and regulations of the Land Department, 
to entitle him to a patent to AMialer Island under his 
location thereof by Valentine scrip, before the date of 
either the executive withdrawals or the Act of Con¬ 
gress. (R. p. 4.) 


ARGUMENT 

Counsel for the appellants condense their enumer¬ 
ated grounds of error into one proposition, which they 
state as follows: “The Act of Congress cited had the 
etfect of divesting the Secretary of the Interior of all 
discretion, regarding the claim of Lyders, to Whaler 
Island.” 

The appellants’ position might perhaps be better 
stated in two propositions, first, that the Act of March 
4, 1927, was mandatory upon the Secretary of the In¬ 
terior, and, second, that Lyders cannot be heard to 
question the constitutionality of that Act in this pro¬ 
ceeding. 
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In similar manner, condensing our reply, we say: 

Lyders' rights to Whaler Island having become 
vestedy by his filing upon and location of Whaler Is¬ 
land u'ith VaJentine scrips those vested rights could 
not he divested or disturhedy either by the Executivey 
by the Land Department or by Congressy in the man¬ 
ner here attempted. 

Lyders’ rights to Whaler Island 'became vested 
when he located the same with his Valentine scrip, 
(the land being open to such location), and when he 
did everything required of such a locator to be done, 
pursuant to the rules and regulations of the Land De¬ 
partment. This is in effect admitted in the motion to 
dismiss, and that Lyders’ rights were vested before 
either executive withdi‘awal and before the passage of 
the Act of Congress of March 4, 1927, is nowhere de¬ 
nied in the appellants^ brief. To contend that his 
rights were not so vested, would be to run counter to 
a long line of decisions, both of the Land Department 
itself and of the Courts. 

The position of the appellants is that the passage 
of the Act of Congress, “authorizing’^ the Secretary 
of the Interior to patent Whaler Island to the County 
of Del Norte, deprived the Secretary of all discretion 
and was mandatory upon him. The position of ap- 
])ellee is that Congress in such a manner could not 
destroy vested rights, and take from one person his 
vested property rights and give them to another, and 
that the Secretary could not comply with the Act of 
Congress, “authorizing” him to patent the Island to 
Del Norte County, unless he should first find, upon 
an examination of Lyders’ selection, unaffected by a 
consideration of the executive withdrawals and the 
Act of Congress, that Lyders’ selection must fail. 
Then, and then only was he authorized to patent the 
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Island to Del Xorte County, the Act in question pro¬ 
viding merely a new channel for or method of dispos¬ 
ing of the Island, not in existence before. 


For the purposes of this case, it is practically of no 
importance whether Congress “authorized” or “di¬ 


rected” the Secretary to patent Whaler Island to Del 
Xorte County. Congress has used both expressions in 
numerous Acts, and while as a general rule it might 
l>e contended that the use of the word “authorized” 


implies a discretionary power on the part of the 
Secretary, whereas the use of the word “directed” 
eliminates all thought of a discretionary power, and 
even though the word “authorize” has frequently 
been construed to mean “direct,” it is obvious that 
n(‘ither an executive officer nor Congress itself has 
the power to destroy rights that have once vested, 
and it is unthinkable that such could be the law. Ob¬ 


viously, Congress can confiscate or take private prop- 
ei ty for a public use, but only by due process of law, 
and upon pajunent of just compensation therefor. 

In their brief for the appellants, at Pages 4, 5, 6, 
and 7, counsel set forth the Senate Report of the bill 
which subsequently became the Act of ^larch 4, 1927, 
“authorizing” the Secretary to patent Whaler Island 
to Del Xorte County, for the purpose of showing that 
“Congress was fullv advised of Lvders’ selection 
when it passed the ^Vct.” But nowhere do we find 
any reference to the House of Representatives Report 
on the same bill, which latter report is found, in part, 
at j)ages 11 and 12 of the Transcript of the Record in 
this case. It is therein stated ‘‘The private claim¬ 
ant should not succeed in his application unless lawful 
reasons require it. The Courts are open to protect 
the lawful right, if any, of the applicant, notwith¬ 
standing this action of Congress.” Not only did Con- 


gross have full knowledge of Lyders’ claim but it 
made no attempt to pass upon it, and left the deter¬ 
mination thereof to the Courts. It seems clear that 
Congress used the words “authorized’^ and “pro¬ 
tect” advisediy to indicate to Lyders that the way 
was open to him to protect his vested rights from in¬ 
vasion by a resort to the Courts, rather than that he 
should be remitted to prolonged litigation to recover 
those rights after they had been taken away from him 
and given to another. 

It is respectfully submitted that neither the case of 
Levey vs. Stockslager (129 U. S. 470), nor United 
States vs. Rowell (243 L^. S. 4G4), sustain the proposi¬ 
tion so boldly enunciated by the appellants that “Con¬ 
gress has the power, even after a claimant does every¬ 
thing incumbent upon him to do in furtherance of his 
claim or right until nothing remains but the ministe¬ 
rial act of the Secretary of the Interior to issue a pat¬ 
ent in his favor, to div^ert the title to another.” (Ap¬ 
pellants’ brief, p. 9.) 

The case of Levey vs. Stockslager was an action in 
mandamus to compel the Commissioner of the General 
Land Office to issue certain certificates contemplated 
by the Act of March 2, 1867, giving the heirs of one 
Bouligny the right to scrip certificates in lieu of Lou¬ 
isiana lands in possession of the United States. The 
next succeeding Congress, by Joint Resolution passed 
March 30, 1867, before anything was done by the Land 
Department, suspended the operation of the Act of 
March 2, 1867. The Supreme Court held that there 
was no grant, and that no vested rights had attached; 
in the opinion in that case, on Page 478, we find the 
following: 
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“Tiiasmiicli as iiotliing had been done by the of¬ 
ficers of the Land Department under the Act of 
Marcli ‘J, 18()7, and no certificates had been made 
out, and the whole matter still remained execu¬ 
tory, no vested ri^ht had attached at the time of 
the approval of the joint resolution. Therefore, 
that resolution did not deprive the widow and 
children of any property, or ri^ht of property, in 
violation of the Constitution. The transaction 

was merelv the ordinarv one of a direction bv 

• • • 

statute to a })ublic ollicer to ])erform a certain 
duty, and a subseciuent direction to him by stat¬ 
ute, before he hail j)erformed that duty or had 
entered ui)on its i)erformance, not to perform it.” 


In other words, if the Act of starch 2, 18G7, had been 
carried out by the olhcers of the Land Department and 
certificates had been made out, and the widow had ac- 
(piired a vested right prior to the approval of the 
Joint Kesolution, then the Joint Resolution would 
have been in violation of the Constitution as an at¬ 
tempt to deprive her of her property. Levey vs. 
Sfockslager, therefore, is authority for our conten¬ 
tion that the passage by Congress of the Act of March 
4, lf)27, was unauthorized, inetTectual to destroy Lyd- 
ers’ vested rights, and a violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

Tn the Rowell case, Rowell claimed under a special 
act, ‘‘authorizing and directing” the Secretary of the 
Interior to issue a patent to Rowell for a specific tract 
of Indian land, not public land, which had theretofore 
been set apart and reserved for school purposes for 
the Indians, and still was reserved at the date of the 
(’'ourCs decision. Congress passed a later Act re¬ 
pealing outright the earlier Act authorizing and di¬ 
recting the issuance of patent to Rowell, on the ground 
that the value of the tract had been misrepresented 
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and that deception had been practiced upon Congress 
to secure the passage of the directory Act. Obviously, 
Kowell’s rights could not have been vested if they 
liad been acquired through fraud, and Congress of 
course had the power to pass the repealing ^Vct, par¬ 
ticularly so since Rowell was an adopted member of 
the Indian tribe, and Congress, as guardian for the 
Indians, could change or modify its exercise of con¬ 
trol over the property of the Indians before its di¬ 
rection had been carried into effect. 

Accordingly, we say that neither of the cases cited 
by the appellants can support the proposition that 
Congress, after vested rights have attached, can di¬ 
vest or destroy those rights and pass title to another. 

The cases of Todd vs. Gongwer, and Fisher vs. 
Grand Rapids Timber Company, both in 37 App. D. 
(\, at Pages 555 and 436, respectively, are not in point. 
Both were cases where mandamus was sought to com- 
i)ol certain action by departmental officials. Here an 
entirely different situation is presented in that it is 
sought to restrain departmental officials from giving 
effect to an unconstitutional Act of Congress—uncon¬ 
stitutional because it deprives a citizen of his prop- 
('I'ty without just compensation and without due pro¬ 
cess of law. It is unthinkable that a citizen must 
stand idlv bv while an executive officer seeks to de- 
stroy his vested property rights by carr^dng out an 
Act of Congress violating the Fifth Amendment to 
the Constitution, but that is exactly what the Secre¬ 
tary has said here that he was going to do. 

Citing the cases of In re Fmblen (161 U. S. 52), and 
Fmblen vs. Lincoln Land Co. (184 U. S. 660), the 
appellants say that the courts may not interfere until 
title passes from the United States, when equity courts 
become empowered to adjust inequities, if any exist. 
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The question presented in the Lyders’ case was not 
before the Supreme Court in either of the Emblen 
cases. In the first Emblen case, the Secretary had 
already issued a patent, pursuant to the ‘‘direction’’ 
of an Act of Congress, and of course it was held that 
jurisdiction had passed out of the Land Department, 
and that Eml)len’s onlv remedv was to resort to a 
court of equity to have the patentee declared a trus¬ 
tee in his favor. In Lyders’ case, if Lyders had sat 
by and waited for patent to issue to Del Norte County, 
he would be exactly in the situation in which Emblen 
found himself. After the first decision against him, 
Em1)len went into the equity court of the Federal 
District containing the land involved, to have the pat¬ 
entee (or his assigns) declared a trustee in his favor, 
but the Supreme (’ourt held that Emblen had ac¬ 
quired no vested right with which Congress had in- 
terferred by directing the issuance of i)atent to the 
original patentee. 

Lyders has no adecpiate remedy at law, nor should 
he be required to defer action to protect his vested 
rights until after patent has issued to Del Norte 
Countv, because to the Secretarv of the Interior is 
committed the jurisdiction of determining whether 
Lyders’ selection or location is valid and complies 
with the statutes, rules and regulations under which 
made. The courts of this District have often pro¬ 
tected those who have sought relief from unauthorized 
attempts of executive officers to destroy vested rights. 
In the case of Payne vs. Central Pacific Railway Com¬ 
pany (255 V. S. 228), the Supreme Court of the United 
States affirmed the decree of this court which, revers¬ 
ing a decree of the Supreme Court of the District of 
(’olumbia, directed that an injunction issue to restrain 
the Land Department from cancelling a selection of 
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indemnity lands under a railroad land grant because 
of the subsequent inclusion of the land involved in a 
])ower site withdrawal, on the ground that nothing re¬ 
mained to be done by the railroad grantee to fulfill 
the conditions of the grant and perfect its right to a 
])atent. ‘‘The rule applicable in such a situation,” 
says Mr. Justice Van Devanter in the opinion of the 
fourt in that case, “is that ‘a person who complies 
with all the requisites necessary to entitle him to a 
patent for a particular lot or tract is to be regarded as* 
the equitable owner thereof.’ ” Citing Wirth vs. Bran¬ 
son (98 U. S. 118) and other cases. Counsel for ap¬ 
pellants impliedly admit in their brief that Lyders is 
the equitable owner of Whaler Island, and why? Be¬ 
cause nothing remained to be done by him to perfect 
his right to a patent. 

In the case of Simmons vs. Wagner (101 U. S. 260), 
the learned Chief Justice Waite announced the fol¬ 
lowing rule: 

“Where the right to a patent has once become 
vested in a purchaser of public lands, it is equiva¬ 
lent, so far as the Government is concerned, to a 
patent actually issued. The execution and deliv¬ 
ery of the patent after the right to it has become 
complete, are the mere ministerial acts of the 
officers charged with that duty. Barney vs. Dolph, 
(97 V. S. 652), Stark vs. Starrs (6 Wall. 402.” 

And earlier, in the case of Wilcox vs. Jackson (13 
Pet. 498, at Page 513), the Supreme Court laid down 
the following rule: “But we go farther, and say, that 
whensoever a tract of land shall have once been legally 
appropriated to any purpose, from that moment the 
land thus appropriated becomes severed from the 
mass of public lands; and that no subsequent law, or 


10 


proclamation, or sale, would be construed to embrace 
it, or to operate upon it, although no reservation were 
made of it/’ 


Thirty-six years later, in its opinion in the case of 
lioavenworth, etc. K. K. Co. vs. U. S., (92 U. S. 733) 
the same Court quoted that language with approval, 
and added “It may be said that it was not necessary 
foi* the court in deciding the case to i)ass upon this 
question; but, however this may be, the principle as¬ 
serted is sound and reasonable, and we adopt it as a 
rule of construction.” 


Can it be said that the principle is any different 
here? We think not. Lyders, acting under the au¬ 
thority of the Act of Congress of April 5, 1872 (17 
Stat. 649) granting scrip rights to Thomas B. Valen¬ 
tine and his legal representatives, and by virtue of 
his Valentine scrip, “appropriated” Whaler Island, 
and became entitled to a patent thereto. It thereupon, 
from that moment, became severed from the mass of 
public lands, and no subsequent law, proclamation or 
sale could be construed to embrace it or operate 
upon it. 

The rule laid down in the Pavne vs. Central Pacific 
case above-mentioned, has been followed by this court 
and the Supreme Court of the United States in a num¬ 
ber of other cases, and the rule is now so well settled 

that further citation of authoritv seems entirelv un- 

• ^ 

necessarv. It mav be said that in the Central Pacific 
case and other like cases the attempted invasion of 
vested rights was onlv bv executive action, while here 
il is necessary to go one step farther, because it is 
not an executive officer but Congress which is attempt¬ 
ing to invade vested rights. But can Congress, any 
more than an executive officer, deprive a person of 
property without due process of law or without giving 
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just compensation therefor? We respectfully submit 
that it cannot; and that Congress is not ‘‘the United 
States’’ as asserted by counsel on page 10 of their 
brief, but only one of three co-ordinate, co-extensive 
branches of the Government, all of which bow to the 
(Constitution of the United States, the supreme law 
of the land. 

(Counsel for the appellants assert that since this pro¬ 
ceeding is one against the Secretary of the Interior 
as distinguished from the United States of America, 
the question of the constitutionality of the Act of 
March 4, 1927, cannot be considered (appellants’ brief, 
page 11); they fui'ther make the astounding state¬ 
ment that an issue such as the constitutionality of an 
Act of Congress affects and involves governmental 
rights and makes indispensable the presence of the' 
Tbiited States in the court where it is tried. Appel¬ 
lants further declare, on page 12 of their brief, that 
no precedent can be found to permit an executive of¬ 
ficer of the United States to pass upon the constitu- 
tionalitv or validitv of the statutes directing his ac- 
tion. 

. Since the case of Marbury vs. Madison (1 Cr. 137), 
it has been uniformly hold that it is not only the right 
but the duty of the judiciary to pass upon and declare 
void statutes in conflict with the organic law, other¬ 
wise constitutional limitations would be vainlv im- 
nosed. Ours is a Government of laws, not of men.' 
Furthermore, no case has ever held that because a 
consideration of the constitutionalitv of an Act of 
Congress affects and involves governmental rights, 
l!ie presence of the United States is indispensable in 
the court where such a question is tried. 

The contention was made in the Central Pacific 
case, as it has been made in countless other cases, that 
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the suit was in effect one against the United States 
and therefore could not proceed without its consent. 
Mr. Justice Van Devanter said of that contention: 


“We are asked to say that this is a suit against 
the United States, and therefore not maintain¬ 
able without its consent; but we think the suit 
is one to restrain the appellants from canceling a 
valid indemnity selection through a mistaken con¬ 
ception of their authority, and thereby casting a 
cloud on the j)laintiff’s title.” Citing Ballinger 
vs. United States, (21(i U. S. 240), and other cases. 


This suit is one to restrain the appellants from can¬ 
celling a valid scrip selection through a mistaken con¬ 
ception of their authority. 

Of a similar contention made in the case of Daniels 
vs. Wagner (237 U. S. 547), ^fr. Chief Justice White 
said: 


“Various mixed contentions of law and fact are 
stated * * * some of them we think too obviously 
devoid of merit to require anything but statement. 
For instance, the contention that because a patent 
of the United States is involved, therefore the 
United States is a necessary party,” 

True it is that in neither of these cases was the con¬ 
stitutionality of an Act of Congress drawn into ques¬ 
tion, but in the 10th Volume of the Opinions of the 
Attorney General, page 01 (see also U. S. Code An¬ 
notated, Part 2 under Constitution, at page 434), will 
be found the following: 

“There may possibly arise cases of plain and 
obvious conflict between the provisions of the 
Constitution and the provisions of a statute. Tn 
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such cases, there is no room for construction, no 
ground for argument; and in all such cases, not 
only the judiciary department, but every depart¬ 
ment, and indeed every private man who is re- 
(pdred to act ui)on the subject-matter, must de¬ 
termine for himself what the law of the land, as 
applicable to the case in hand, really is. He must 
obey the law, the whole law; and if the conflict 
between the Constitution and the Act of Con¬ 
gress—the higher and the lower law—be plain and 
uiKiuestionable, he must, of necessity, disregard 
the one or the other. He cannot disregard the 
(V)nstitution, for that is the supreme law; and 

therefore he must obev the Constitution even 

• 

though, in doing so, he must disregard a statute. 
Rights of Settlers under Pre-exemption Laws 
(1861) 10 ()]). A tty. Gen. 61.” 

So here, since the Act of March 4, 1927, snpra, if 
carried into effect, would obviously deprive the ap- 
])ellee, Lyders, of his property, namely the vested 
rights acquired by his location of his Valentine scrip 
on Whaler Island, without just compensation, and 
without due process of law, the Secretary of the In¬ 
terior must disregard the Act of Congress and obey 
the Constitution, which is the supreme law of the land. 

The appellants cite, on page 11 of their brief, the case 
of McKenzie vs. Fisher (40 App. D. C. 74). In that 
case a soldier’s original entry was held void, so that 
he had no ‘Lidditional right” to assign, and the bill 
seeking to coerce the Secretary into approving a sol¬ 
dier’s additional entry was properly dismissed. The 
following is found in the opinion of Mr. Chief Justice 
Shepard in that case: 

‘‘The ol)ject of the bill is to coerce the Secretary 
of the Interior in the exercise of certain oflicial 
duties in respect of the administration of the pub- 
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lie lands, and in that resi)ect is somewliat correla- 
tiv'e to tlie action ot* mandamus. Xohle v. Union 


Kiver Log^in^ Uo., (147 U. 8. 1(55-172 etc.). 

“Tlie writ of maiulamns lies to comj)el the per¬ 
formance of a ])lain otlicial duty recjuirin^ no ex¬ 


ercise of discretion; 


and likewise, when such a 


duty is threatened to he violated, or a vested 
right is threatened to he destroyed hy an act 
clearly bevond the ofticial authority, the aggi’ieved 
])arty, without adecpiate remedy at law, is entitled 
to a writ of injunction to restrain such action. 


Gartield v. U. 8. (211 U. 8. 241), 2(51); Ballinger 


y. U. 8. (21(1 r. 8. 240-8).” 


So here, the vested rights of Lvders are threatened 
to be destroyed hy an act clearly beyond the legislative 
authority, and Lyders, without adequate remedy at 
law, is entitled to a writ of injunction to restrain such 
action. 


Obviously, as held in the cases cited at the bottom of 
|)age 12 of appellants’ brief, when the United 8tates 
is an indispensable party to the action, and has not 
consented to appear or be sued, the courts obtain no 
jurisdiction of a case involving the constitutionality 
of a statute. Tn the case of Xaganab vs. Hitchcock, 
and Oregon vs. Hitchcock, in 202 U. 8., pages 473 and 
(50, res])ect5vely, the United States still retained title to 


the lauds involved and claimed a beneficial interest 


therein. Of course the Ignited States was a neces¬ 


sary party. Here the a])])ellants in their brief dis¬ 
claim any interest in Whaler Island on the part of the 
United States because, thev sav. Congress has di- 
rected, as they put it, that title to Whaler Island be 
conveyed to the County of Del Xorte, California. In 
Goldberg vs. Daniels (231 U. 8. 218), the United 
States still owned the cruiser which was the subject 
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of the suit, and of course the United States was a 
necessary party. In the case of the United States vs. 
Lee (lOG U. S. 19G), Lee sought to recover the old 
Arlington estate, taken from him by tax sale and de¬ 
tained by force, a part for military purposes and part 
for a cemetery, now known as Arlington National 
Cemetery; it was claimed bv the Government that the 
executive branch of the Government has absolute im¬ 
munity from judicial inquiry. Mr. Justice Miller in 
a lengthy and learned opinion in that case stated, inter 
alia, at page 220, as follows: 

‘Mt is not pretended, as the case now stands, 
that the Ib'esident had anv lawful authority to 
do this nor that tlie legislative body could give 
him any such authority, except u})on payment of 
just compensation. The defense stands here 
solely ui)on the absolute immunity from judicial 
iiupiiry of evei’yone who asserts authority from 
the executive branch of the Government, however 
clear it may be made that the executive possessed 
no such power. Not only that no such power is 
given, but that it is absolutely j)rohibited, both 
to the executive a)ifJ the tecjistative, to deprive 
anyone of life, libei*ty or ])roi)erty without due 
j)rocess of law, or to take ])rivate property with¬ 
out just cqmpeusation.” (Italics by Counsel). 

and again, on page 221: 

“Shall it be said, in the face of all this, and of 
the acknowledged rigid of tlie judiciary to decide 
in proper cases, statutes which have been passed 
by both branches of Congress and approved by the 
President, to be unconstitutional, that the courts 
cannot give remedy when tlie citizen has been de¬ 
prived of liis property by force, his estate seized 
and converted to the use of the Government with- 
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out any lawful authority, without any process of 
law and without any compensation, because the 
President has oi’dered it and his oihcers are in 
possession ? 

“If such he the law of this country, it sanctions 

a tvrannv which has no existence in the monar- 

» • 

chies of Europe, nor in any other government 
which has a just claim to well regulated liberty 
and the i)rotection of personal rights.” 


We respectfully submit that the case of Ferris vs. 
Wilbur, Secretarv of the Xavv, decided bv the Circuit 
Court of Appeals for the h^Mirth Circuit, appearing 
on page H of the Fnited States Daily of July 26, 1928, 


but not yet othcially reported, is more helj)ful to the 
appellee than to the a])pellants by whom it is cited. 
In that case, the land involved was neither “author¬ 
ized” nor “directed” to be ])at(‘nted to others, but 
was to be used for ])urp()ses of the United States, 
to-wit, the storing of explosives, etc. In the course of 
the oi)inion it is said that the suit “is manifestly, then, 
not a suit to restrain unauthorized action by a govern¬ 
ment ollicial or actum based upon an unconstitu¬ 
tional statute, but a suit to restrain action in which 
the oilicial is exercising valid govei’innental authority 
by virtue of his office.” (Italics by Counsel). We 
here assert, with all the em])hasis ])ossible, that the 
Lvders’ case is a suit in which it is sought to restrain 
action based upon an unconstitutional statute. Again, 
a little later in the opinion ai)pears the following: 


7.61 


“There is an obvious distinction between such 
a case and one where defendant is sued as an 
officer of the (lovernment and it is sought to re¬ 
strain him from action taken in the exercise of a 


discretion reposed by Congress in the Executive 
Department. \Miere the act complained of is not 
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authorized by statute or where the statute au- 
thorizing it is void because in couflict with some 
provision of the Constitution, the person attempt¬ 
ing it may be restrained in a proper case not¬ 
withstanding his claim that he is acting in his 
ollicial capacity. In such case he is acting not 
within the law but outside it, liis act is not the 
act ot* the Government, and the law affords him 
no ])rotection for what he is doing or is about to 
do.” (Italics by Counsel). 

And again, later in the opinion, the Circuit Court of 
Appeals made the following observation: 

“It is true that Congress in exercising the pow¬ 
ers vested in it by the Constitution, and the Ex¬ 
ecutive in exercising the discretion reijosed in it 
by Congress, must have regard for the rights of 
jjrivate ])ersons as guaranteed by the Constitu¬ 
tion. Private ])i*operty cannot be taken for pub¬ 
lic use without just compensation, nor can per¬ 
sons be deprived of property without due pro¬ 
cess of law.” 

The Circuit Court of Appeals in the Ferris case 
quoted from the case of Philadelphia Company vs. 
Stimson (1223 U. S. (500), wherein the Supreme Court 
of the United States affirmed a decision of this Court 
reported in 33 Ajip. 1). C. at ])age 338 et seq. That 
case was a bill brought against the Secretary of War 
to set aside certain harbor lines, insofar as they en¬ 
croached upon the plaintiff’s land, and to restrain the 
Secretary of War from causing threatened criminal 
proceedings to be instituted against the plaintiff for 
reclamation and occupation of land outside of the pre¬ 
scribed lands. The contention was made in that case 
that the proceeding was virtually a suit against the 
United States. This court, in reply to that contention, 
stated as follows: 
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‘‘All unconstitutional statute, in the execution or 
l)V the authority of which an otlicer of the United 
States would violate the rights and ])rivilejj:es of 
a citizen, atfords no justitication for his acts; and 
he cannot shield himself from the conseciuences of 
such acts on the ground that his action is taken 
solely in the interest, and on behalf of, the United 
States, The United States are not necessary 
parties to an action to recover jiossession of pro])- 
ertv so unlawfully taken and held, or to restrain 
tresjiasses that would work irreparable injury.’’ 
Citing ITiited States vs. Lee, .supra, and other Su¬ 
preme (’ourt cases. 


In atlirming this (’ourt in that case, the Supreme 
(‘ourt of the United States, through Mr. Justice 
Hughes, used the following language: 


“If the conduct of the defendant constitutes 
an unwarrantahle interference with ])i’ 0 ])erty of 
the complainant, its resort to eipiity for protec¬ 
tion is not to he defeated u])on the ground that 
the suit is one against the United States. The 
exemption of the United States from suit does not 
protect its othcers from ])ersonal liability to ])er- 
sons whose rights of ])roperty they have wrong¬ 
fully invaded. ((’iting Unit(*d States vs. Lee, 
.supra, and other cases). And in case of an in¬ 
jury threatened by his illegal action, the oflicer 
cannot claim immunity from injunction process. 
The principle has frequently been a])plied with 
respect to state officers seeking to enforce uncon¬ 
stitutional enactments, ((’iting Osboini vs. Bank 
of the United States, 9 AMieat. 738 and other 
Supreme Court and State cases). And it is 
equally applicable to a fedei’al officer acting in 
excess of his authority or under an authority not 
validly conferred. Xoble vs. Union River Log¬ 
ging R. Co. (147 U. S. 1()5), and American School 
vs. McAnnulty. (187 U. S. 94.) 
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“The complainant did not ask the court to in¬ 
terfere with tlie official discretion of the Secre¬ 
tary of War, but challenged his authority to do 
the things of which complaint was made. The 
suit rests upon the charge of abuse of power, and 
its merits must be determined accordingly; it is 
not a suit against the United States.” 

It is res})ectfully submitted that the case of Phil- 
adelj)hia Co. vs. Stimson is a full and complete an¬ 
swer to the astonishing proposition propounded by 
the learned counsel for the appellants. 

In the cases of Johnson vs. Towsley (13 Wall. 72), 
Marquez vs. Frisbie (101 U. S. 473), and Brown vs. 
Hitchcock (173 U. S. 473), it was held that while the 
courts have no right to interfere with the Land De¬ 
partment while title to the land involved is still in the 
United States and the matter is pending before the 
Land Department, the courts will give relief when the 
Land Department, by misconstruction of the law, 
takes from a party that to which he has acquired a 
legal right. In the last of the three cases named, Mr. 
Justice Brewer, speaking for the Supreme Court, said 
htfcr alia: 

“We do not mean to say that cases may not 
arise in which a party is justified in coming into 
the courts of the District to assert his rights as 
against a proceeding in the Land Department, or 
when tlie Department refuses to act at all. U. S. 
vs. Schurz, (102 V. S. 378), and Noble vs. Union 
River Logging Railroad Co. (147 U. S. 165), are 
illustrative of these exceptional cases.” 

In conclusion, we refer to the case of Edward F. 
Smith et al. (51 L. D. 454), in which the Secretary of 
the Interior himself held, as stated in the syllabus of 
his opinion, as follows; 
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‘‘The location of Valentine scrip upon unsur¬ 
veyed public land in conformity with the law 
and departmental regulations is such an appro¬ 
priation of the land as can not be defeated by a 
subsequent reclamation withdrawal, notwith¬ 
standing that the selection had not been adjusted 
to an official survey, and the selector can not 
thereafter be deprived of his rights thus acquired 
except in the manner prescribed by the reclama¬ 
tion act.” 

If Lyders’ location of Whaler Island, in conformity 
with the law and departmental regulations, is such an 
appropriation of the land as cannot be defeated by 
an executive withdrawal, as held by the Secretary, the 
same reasons apply for holding that Lyders cannot be 
deprived of his vested rights by the Act of Congress 
of March 4, 1927, Private Xo. 530, 69th Congress, which 
violated the Fifth Amendment to the Constitution of 
the United States. 

It is respectfully submitted that the decree below 
was correct and should be affirmed. 

J. Morrill Chamberlin, 

C. F. R. Ogilby, 

Attorneys for Eric Lyders, Appellee, 

Peelle, Ogilby & Lesh, 

Of Counsel. 


September 17, 1928. 









